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the principle that a contract valid at the place of performance 
should be enforced in Virginia, though a similar contract made 
and to be performed within the state would not be upheld. Na- 
tional Mutual Building & Loan Ass'n v. Ashworth, 91 Va. 706, 
22 S. E. 521 ; Nickels v. People's Bldg., L. & S. Ass'n, 93 Va. 380, 
25 S. E. 8; Union Central Life Ins. Co. v. Pollard, 94 Va. 146, 
152, 26 S. E. 421, 36 L. R. A. 271, 64 Am. St. Rep. 715; Middle 
States Loan Co. v. Miller, 104 Va. 464, 467, 51 S. E. 846. 

In Nickels v. People's Bldg., L. & S. Ass'n, 93 Va. 388, 25 S. 
E. 11, supra, Keith, P., observes: "While we are therefore of 
opinion that this contract is unwise and improvident, that its op- 
eration is harsh and oppressive, yet, so long as foreign corpora- 
tions are authorized by the states which create them to make such 
contracts, and are permitted by this state to do business within 
its borders, the courts have no choice but to enforce them." 

We find no error in the judgment complained of, and it must 
be affirmed. 

Affirmed. 

Keith, P., and Cardwell, J., absent. 



Kabler v. Spencer's Adm'r et al. 
March 13, 1913. 
[77 S. E. 504.] 

1. Lost Instruments (§ 20*) — Bonds — Equity Jurisdiction. — A court 
of equity has jurisdiction to enforce payment of a lost bond, not- 
withstanding jurisdiction over lost bonds is also conferred on courts 
of law by Code, § 3377a. 

[Ed. Note. — For other cases, see Lost Instruments, Cent. Dig. 
§§ 27-30; Dec. Dig. § 20.*] 

2. Equity (§ 44*) — Jurisdiction — Attachment — Concurring Jurisdic- 
tion of Courts of Law. — A court of equity having once acquired ju- 
risdiction does not lose it because jurisdiction of the same matter 
is given to courts at law, unless the statute conferring such juris- 
diction uses prohibitory or restrictive words. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 141-145; 
Dec. Dig. § 44.*] 

3. Courts (§ 121*) — Amount in Controversy — Bond — Penalty. — Un- 
der Code, § 3494, providing that, where an action is on. a penal bond 
with condition for the payment of money, jurisdiction shall be de- 
termined as if the undertaking to pay such money had been without 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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a penalty, a claim in an action on a bond to secure performance of 
a contract that the bond did not constitute a contract, but simply 
provided for a penalty, was unavailing. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 413-42fr, 428, 
450, 452, 458, 459, 466; Dec. Dig. § 121.*] 

4. Principal and Surety (§ 76*) — Bonds — Joint Obligation — Liabil- 
ity. — H. and L. having purchased an interest in the business of K. & 
Co., H. as principal with S. as surety, executed a bond specifically 
providing that it should indemnify against H.'s default in failing to 
comply with the contract. Held that, while the liability of H. and 
L. was joint, the liability of S. was several, and did not exist in the 
absence of proof that H. was in default. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. 
§ 122; Dec. Dig. § 76.*] 

5. Principal and Surety (§ 7*) — Bonds — Construction — Impossibil- 
ity of Performance. — H. and L. executed a contract to purchase an 
interest in the business of K. & Co., paying $300 on delivery of the 
instrument, and executing a note for $6,300 payable in monthly in- 
stallments, and providing that the contract should terminate in case 
of a failure to pay any of the installments. S. executed a bond as 
surety to secure the performance of the contract by H. alone. Held, 
that the bond was not fatally defective for impossibility of perform- 
ance or uncertainty. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. 
§§ 8-12, 14, 16, 18; Dec. Dig. § 7.*] 

Appeal from Circuit Court, Buckingham County. 

Action by E. H. Kabler against Spencer's administrator. From 
a judgment sustaining a demurrer to the bill, complainant ap- 
peals. Reversed. 

Flood, Moon & Boatwright, of Buckingham, for appellant. 
Hubard & Gayle, of Dillwyn, for appellees. 

Keith, P. H. G. Hebditch, as principal, and W. B. Spencer, 
as surety, entered into a bond in the sum of $1,000, by which 
they acknowledged themselves indebted to E. H. Kabler, but 
upon condition that the bond should be void "if the said H. G. 
Hebditch shall well and truly perform all of the provisions of 
the contract and the agreements entered into in the same, on the 
20th day of October, 1904, wherein the said H. G. Hebditch and 
R. F. Lewis purchased an interest in the business of E. H. Kab- 
ler & Co., and made certain other agreements therein mentioned 
in said written contract. But it is specifically agreed that this 

*For other cases see same topic and section NUMBER in Dec 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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bond shall be for the purpose of indemnifying the said E. H. 
Kabler against the failure of the said H. G. Hebditch in the per- 
formance of the said contract, and is not in any way to be con- 
strued as an indemnity to the said E. H. Kabler for the failure 
of the said Lewis to perform or fulfill any part of the obligation 
involving upon the said Lewis by reason of the said contract 
without the fault of the said H. G. Hebditch." To this bond 
Hebditch and Spencer set their hands and seals on the 13th day 
of January, 1905. 

The contract referred to in this bond was entered into on the 
20th day of October, 1904, between Kabler, of the first part, and 
Hebditch and Lewis, of the second part, and in it Kabler, in con- 
sideration of the sum of $300 paid upon the delivery of the in- 
strument, and the further consideration of the execution and de- 
livery by the parties of the second part of a promissory note of 
even date for the sum of $6,300, payable in installments of $75 
on the 15th of each month till paid in full, the first payment to 
be made on the 15th of December, 1904, contracted to sell and 
transfer to the parties of the second part "all rights, claims, in- 
terest, in the General Agency of the Michigan Mutual Life In- 
surance Co. of Detroit, Mich., for the district or territory of 
East Tennessee, with all the contracts now in force and with the 
profits therefrom, subject to the conditions 'and stipulations here- 
inafter stated, and said transfer to become operative on the 20th 
day of October, 1904." The style of the firm thus created was 
to be E. H. Kabler & Co., and it was agreed that the party of the 
first part should have a one-half interest "in the general agency 
of all new territory which the said firm shall receive control of 
as general agents for the Michigan Mutual Life Insurance Com- 
pany within twelve months of the execution of this agreement, 
and thereafter to be entitled to one-half of the benefits and 
profits arising from said agency in" said new territory." It is 
provided that : "If at any time two successive monthly payments 
due first party shall remain unpaid for fifteen days after the sec- 
ond unpaid payment shall fall due, or the second parties shall 
breach any other conditions or provisions of this contract, there- 
upon the entire indebtedness shall become due and payable upon 
demand at the option of the first party, and in case second par- 
ties fail to make such payment all benefits and rights therein 
transferred shall revert to and be vested in the said first party, 
and further provisions binding first party shall be void," that the 
party of the second part "agrees to execute a good and solvent 
bond in the sum of two thousand dollars, conditioned on the 
faithful performance by them of the provisions of this contract 
and renew the said bond if at any time the said bond shall be- 
come insolvent." The agreement sets out other conditions which 
are not deemed material to the questions under consideration. 
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Kabler filed' his bill in the circuit court of Buckingham county, 
in which he set out the agreement above referred to and the bond 
entered into by Hebditch and Spencer, conditioned for the faith- 
ful performance of its provisions. The bill alleges that the bond 
had been lost and cannot be produced, and states on the face of 
the bill that the plaintiff files therewith an affidavit in which the 
loss of the bond is set forth, but in point of fact no such affidavit 
was filed with the bill. The bill charges that neither Hebditch nor 
R. F. Lewis since the execution of the bond have performed the 
conditions of the contract, and that they have failed to pay to com- 
plainant the installment parts of said $6,300 of $75 each, falling 
due on the 15th day of August, 1905, and the 15th day of each 
month thereafter, up to the institution of this suit, and that the 
said Hebditch and Lewis have since the execution and delivery of 
said bond wholly failed to perform and comply with the agree- 
ments in said contract they agreed to perform, and that, by reason 
of the failure to perform said contract on the part of said Hebditch, 
the plaintiff has suffered and sustained losses and damages largely 
in excess of the $1,000 agreed to be paid to the complainant in 
the bond of indemnity hereinbefore referred to. Complainant 
further alleges that he has ever since the execution of the said 
contract of October 20, 1904, been ready and willing to perform, 
and has performed, all of the agreements therein contained and 
agreed to to performed by him, and ihat he has not on his part 
defaulted in the performance of any of the agreements or pro- 
visions of said contract, and complainant has frequently, before the 
institution of this suit, called upon and demanded of the said Heb- 
ditch and Spencer that they should comply with and perform the 
obligations and agreements of said bond, but that Hebditch and 
Lewis have failed to comply with and perform the agreements of 
said contract, and Hebditch and Spencer have failed to perform 
and comply with the obligation and agreement of said bond. 
Complainant therefore prays that Hebditch and Spencer may be 
required to pay to complainant the full amount of said bond with 
interest thereon, that all proper accounts may be taken, and such 
further relief may be granted as is adapted to the nature of his 
case and agreeable to equity and good conscience. 

To this bill there was a demurrer, first, because the contract 
of October 20, 1904, referred to in the bill was one that was in- 
capable of division, it being impossible to separate and segregate 
the duties and obligations of H. G. Hebditch from the duties 
and responsibilities of R. F. Lewis, and to say that either was 
in default without the fault of the other; second, because the 
plaintiff has a plain and adequate remedy at law; third, because, 
the bill charges a joint breach by H. G. Hebditch and R. F. Lewis 
all the way through, while the bond shows that W. B. Spencer 
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never agreed to indemnify against a joint breach; fourth, be- 
cause the bill shows on its face that any damage that E. H. Kabler 
may have suffered was caused as much by the said R. F. Lewis as 
by the said H. G. Hebditch; fifth, because the said bond is so 
obtuse and uncertain as to what is meant thereby that the same 
is not enforceable because of uncertainty; sixth, because the al- 
leged bond does not constitute a contract, but simply provides 
for a penalty. 

The circuit court sustained the demurrer to the bill, but upon 
what ground does not appear from its decree, and thereupon an 
appeal was awarded by this court. 

[1, 2] There is no doubt that a court of equity has jurisdiction 
to enforce payment of a lost bond. It is true that by section 
3377a of the Code jurisdiction over lost bonds has been conferred 
upon courts of law; but it is well settled that "courts of equity 
having once acquired jurisdiction never lose it because jurisdic- 
tion of the same matters is given to courts of law, unless the 
statute conferring such jurisdiction uses prohibitory or re- 
strictive words." Filler v. Tyler, 91 Va. 458, 22 S: E. 235 ; Ker- 
ney's Adm'r v. Kerney's Heirs, 6 Leigh (33 Va.) 478, 29 Am. 
Dec. 213; Shields v. Commonwealth, 4 Rand. (25 Va.) 541; 
Vathir v. Zane, 6 Grat. (47 Va.) 246 .-Thornton v. Stuart, 7 Leigh 
(34 Va.) 128; Lyttle v. Cozad, 21 W. Va: 183. 

[3] The claim that the bond sued upon does not constitute a 
contract, but simply provides for a penalty, is also unavailing. 
Section 3494 provides that "where the proceedings before a court 
or justice is on a penal bond, with condition for the payment of 
money, the jurisdiction shall be determined as if the undertaking 
to pay such money had been without a penalty." 

[4] It is true that Spencer, the surety, bound himself for the 
default of H. G. Hebditch in the performance of the contract re- 
ferred to in the bond which he signed, and the terms of the bond 
exclude any obligation upon the part of Spencer to be bound for 
any amount growing out of the defalcation of Lewis by reason of 
the contract of the 20th of October, 1904. The bill does not seek 
to impose any such liability. Lewis is not even made a party to- 
the bill, and the extent of his obligation cannot be adjudicated 
in this suit, and while the obligation of Lewis and of Hebditch 
under the contract of October 20, 1904, is joint and each becomes 
responsible for the default of the other, the liability of Spencer, 
which does not grow out of that contract but out of the penal bond 
executed by him on the 13th of January, 1905, renders him respon- 
sible only for the failure of Hebditch in the performance of the 
contract of October 20, 1904. Whether either Hebditch or Lewis 
had been in default is a matter of proof, and, unless it can be 
shown that Hebditch is in default, no decree can be rendered 
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either against him or his surety, and as against Spencer, the 
surety, in no event can the recovery be in excess of $1,000. 

[5] It is suggested in the brief for the appellee (1) that 
Spencer contracted to do an impossibility; (2) that there was a 
mutual mistake between Spencer and Kabler; and (3) that there 
is an uncertainty as to what was meant by the bond. We do not 
perceive upon what ground the first proposition rests. Assum- 
ing the averments of the bill to be true, the contract by which 
Hebditch bound himself and for the performance of which 
Spencer became his surety on the bond of January 13, 1905, pre- 
sents no condition which can be considered impossible of per- 
formance ; nor can we discover the uncertainty as to its meaning 
upon which appellee insists. If- there was a mutual mistake be- 
tween Spencer and Kabler and their minds never met in agree- 
ment upon the terms of the contract, there is nothing upon the 
face of the bill to enable the court to say that such a mutual mis- 
take occurred. If there be any ground for such a defense, it can 
be set up in the answer and established by the proof. 

For the present, we are of opinion that the demurrer to the bill 
should have been overruled, and the decree appealed from is 
therefore reversed. 

Reversed. 



